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Senator Mark Udall
317 Hart Senate Office Building

Washington,D.C. 20510

.

Senator Michael Bennet
702 Hart Senate Office Building
Washington, D.C. 20510
Representative Jared Polis
501 Cannon House Office Building
Washington, DC 20515
Representative Ed Perlmutter
415 Cannon House Office Building
Washington, DC 20515
Dear Senators Udall and Bennet and Representatives Polis and Perlmutter,
In recent months representatives of the Rocky Mountain Peace and Justice Center have charged
the Rocky Flats Stewardship Council, as the Department of Energy Local Stakeholder
Organization (LSO) for Rocky Flats, with violating the Federal Advisory Committee Act
(FACA). They have levied this charge with Congress, the Department of Energy and the
General Services Administration. Some of these claims have been raised in meetings with your
staff.
The Peace Center's claim is based on the false and misguided idea that in establishing LSOs,
Congress included a provision declaring LSOs must comply with FACA. The authorizing
legislation does not mention FACA. Moreover, by the explicit terms of the legislation, LSOs
were not established as an advisory board for DOE.

DOE has reviewed the Peace Center's claims and find them to be baseless. DOE's memo
summarizing its position is attached.
Furthermore, as a unit of local government under the Colorado Constitution and Colorado
statutes, we abide by the Colorado Open Meetings Act and the Open Records Act. As thenRepresentative Udall will recall, DOE and members of Colorado's delegation agreed in 2005 that
our complying with these state laws would ensure that we operate in an open forum, thus
obviating the need to amend the legislation to require the Stewardship Council to comply with
FACA.
Should you have any questions about DOE's position and the concerns the Peace Center is
raising, we urge you to contact Dave Geiser, Acting Director, DOE's Office of Legacy
Management. You can also contact our Executive Director, David Abelson, at (303) 412-1200.

Chairman
Cc:

Dave Geiser, Office of Legacy Management
Scott Surovchak, Office of Legacy Management
LeRoy Moore, Rocky Mountain Peace and Justice Center
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Department of Energy
Washington, DC 20585

MAY 12 2010
MEMORANDUM FOR DAVID GEISER
DIRECTOR
OFFICE OF LEGACY MANAGEMENT
FROM:

SUSAN BEARD
`/^^--,^
ASSISTANT GENERAL COUNSEL FOR GENERAL LAW

The Department received an inquiry regarding the operation of the Rocky Flats Stewardship
Council (RFSC), Department of Energy ( DOE)'s Local Stakeholder Organization (LSO) for the
Rocky Flats Site. The inquiry claims the RFSC is operating in violation of the Federal Advisory
Committee Act (FACA), Public Law 92-463. Under the FACA, an agency that establishes or
utilizes a group of non - Federal individuals for the purpose of providing it with consensus or
group advice is required to have: a charter approved by the General Services Administration
(GSA), registration with GSA, all meetings noticed in the Federal Register , members appointed
on a balanced basis, all documents provided to the committee publicly available, and an
opportunity for the public to participate in the deliberations of the committee as it fulfills its
charge from DOE.

To the extent that (1) DOE requests information from RFSC on the basis of group deliberations
or (2) RSFC filters or otherwise edits comments from the public before providing information to
DOE with the knowledge of DOE, it may be subject to claims that it is a federal advisory
committee and bound by the requirements of FACA. Potential lawsuits may enjoin the
proceedings of the RFSC.
The RFSC was established, pursuant to section 3118 of Public Law 108-375, to be the Rocky
Flats Site LSO. Based on the statute, the LSO "shall: (1) solicit and encourage public
participation in appropriate activities relating to the closure and post-closure operations of the
site; (2) disseminate information on the closure and post-closure operations of the site" to other
interested stakeholders; (3) transmit to appropriate officers and employees of DOE "questions
and concerns" of other interested stakeholders; and (4) perform such other duties as the Secretary
and the LSO jointly determine appropriate to assist the Secretary in meeting post-closure
obligations of the Department at the site. Based on this statute, the LSO role is to provide a twoway conduit for information between the DOE and all local stakeholders regarding the closure
and post-closure operations of the Rocky Flats Site. Congress did not intend the LSO to be
utilized by DOE to seek consensus or group advice from its membership, nor was it intended to
edit or filter comments received from stakeholders for DOE.
Therefore, any charges to the LSO that request the gathering of information must make clear that
it is a request for the opinions of individual members of the public and all information received
must be passed on to DOE without edit or further comment by committee members. To the
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extent that DOE has a need to disseminate information to stakeholders, that information should
be disseminated through the RFSC to the general public in a manner that is most likely to get the
broadest possible distribution ensuring anyone who desires to comment has an opportunity to
communicate with DOE unrestricted. In addition, the Department can use other methods to
disseminate such information.
To minimize the appearance of engaging in activities that would violate the FACA, it is strongly
recommended that, if you are not doing so already , you post all comments received from the
general public and all informational communications to the public on the RFSC website, with or
without attribution as appropriate . Public meetings must also be conducted in a manner that
public comment and feedback are collected and passed on to DOE.
Likewise, DOE must not request the RFSC to provide its views to DOE. Accordingly, DOE
must make clear in any communications with the RFSC that DOE is not seeking the collective or
consensus advice from its membership. All RFSC activities must be exercised in a manner that
is consistent with functioning solely as an outreach tool of DOE to provide information to as
many stakeholders as possible and to provide an avenue through which all members of the public
may communicate with DOE without edit or comment by the RFSC.

We greatly appreciate your consideration of this matter. If you or your staff have any questions
about implementing this guidance, please contact Mell Roy at (513)246-0585.
cc: Mell Roy
Scott Surovchak
Ray Plieness

