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Monthly Status Report – October 2018
This update focuses on two unrelated issues: regulation of hazardous constituents PFOA and PFOS, and
the now-closed natural resource damage (NRD) claims settlement. The former is captured in the
attached exchange of letters between CDPHE and DOE; the latter is discussed in a summary provided by
Carl Spreng, CDPHE’s former Rocky Flats lead regulator.
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Natural Resource Damages Process at Rocky Flats
BACKGROUND AND HISTORY
The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) Natural
Resource Damages Assessment (NRDA) process is used by Trustees to assess injury to natural resources
held in trust on behalf of the public. Federal agency and State Trustees must use awarded NRD funds
only to restore, replace, or acquire the equivalent of a natural resource and to reimburse the Trustees'
cost of assessing damages [CERCLA §107(f)(1) as amended by §107(d)(c) of PL99-499; OPA §1006(f)].
Natural resources at the Rocky Flats Site were injured by releases of a variety of hazardous substances.
Injured resources included groundwater, surface water, and biological resources, including prairie,
riparian, and wetland habitats, and the wildlife associated with these habitats. For the most part,
damaged resources were restored during the cleanup process. The Rocky Flats Cleanup Agreement
(RFCA) anticipated that groundwater would not be restored by the time the site cleanup was complete
and it stated that any outstanding damage to groundwater would be subject to an NRDA. The US
Department of Energy’s (DOE) Office of Legacy Management continues to treat groundwater
contamination and to manage and enhance the ecological resources at the Site.
The NRD experience at Rocky Flats is unique because a special congressional appropriation made a
separate set of funds available to assess and compensate Colorado for damaged natural resources.
Initially the RFCA parties engaged a consultant to begin an NRD assessment, but it soon became clear
that settling on an acceptable compensation amount would be much simpler and would avoid the
protracted and sometimes litigious process in which other DOE sites became entangled. As part of the
effort to close the site ahead of schedule, DOE secured an agreement with the U.S. Fish & Wildlife
Service (FWS), the State of Colorado and Colorado’s U.S. Congressional delegation to extinguish any
claim to NRD by the state in exchange for $10 million primarily to protect critical upland prairie habitat
on the western portion of the site that contained privately owned mineral rights.
Provisions regarding natural resource damage claims at Rocky Flats were included in the National
Defense Authorization Act for Fiscal Year 2006 (See Pub. L. No. 109-163, § 3112). That legislation
provided that any natural resource damage liability for known releases of hazardous substances at
Rocky Flats would be considered to be satisfied by 1) DOE purchasing some or all of the “essential
mineral rights” for $10 million, 2) payment of $10 million to the State and Federal Natural Resource
Trustees for Rocky Flats (“Trustees”), or 3) some combination of the two. The legislation also established
a one-year deadline for DOE to complete the purchase of the essential mineral rights before it had to
transfer any remaining funds to the state and federal Trustees. Purchasing the identified essential
mineral rights was deemed important because these privately-held rights prevented portions of DOEmanaged property from being transferred to the USFWS to become part of the new Refuge. The USFWS
cannot accept property burdened with mineral rights for inclusion in its refuge system.
When the federal government condemned the various parcels of land that became the Rocky Flats Site,
it acquired only the surface estate in most instances, not the mineral estate. The essential underlying
mineral rights referred to were for sand and gravel deposits contained in four different parcels. The

parcels were identified as essential by the USFWS based on their high ecological value (they contain a
rare, relatively undisturbed xeric tall grass prairie) and the fact that they had already been permitted for
mining. Lafarge Corporation still held leases on 3 of the 4 parcels that gave it the right to mine the sand
and gravel resources, regardless of who owned the minerals.

Mineral rights that were considered essential to the operation of the Refuge were determined by the
USFWS (Parcels A-1, A-2, B, and C). Three parcels were quickly purchased for a total of $5,508,317. DOE
acquired the mineral rights on Parcel C (Eberharder) for $2,504,974 in 2006; there were no mining
leases on this parcel. Negotiations with the Spicer family, which owned Parcels A-1 and A-2, had not
been completed by the one-year deadline established in the legislation, so DOE transferred the
remaining NRD funds ($7,495,026) to the state and federal trustees. In 2007, the state and federal
trustees authorized the purchase of the Spicer minerals for $3,003,343. The owner of the fourth parcel,
Charlie McKay, refused to sell.
The remainder of the $10,000,000 plus accrued interest (nearly $4.5 million) constituted the Rocky Flats
NRD funds to be used to restore, replace or acquire the equivalent of natural resources injured at Rocky
Flats. The funds were placed into a US Department of Interior account for the use of the Trustees and
were subsequently transferred to an interest-earning account controlled by the Colorado Department of
Public Health and the Environment (CDPHE). The intent was to use the CDPHE contracting system to
fund resource restoration projects.
The Natural Resource Trustees (Trustees) for the Rocky Flats Site are designated individuals from
agencies assigned to protect natural resources on behalf of the public:
•
•
•
•
•

Attorney General of the State of Colorado;
Executive Director of the Colorado Department of Public Health and Environment;
Executive Director of the Colorado Department of Natural Resources;
Authorized officials from the USFWS; and
Authorized officials from DOE.

In January 2007, the Trustees entered into an MOU to “develop, select and implement projects to
restore, replace, or acquire natural resources on or in the vicinity of the Rocky Flats Site.” The
expectation was to solicit projects from the local governments and the public in the area of Rocky Flats
that include matching funds from other local, state, federal or private organizations. The MOU
authorized the creation of a Trustee Council with each agency providing at least two representatives.
Screening criteria were developed by the Trustee Council to ensure selected projects were consistent
with the law and with the requirements of the Trustees:
• Ability to restore/replace/acquire natural resources;
• Public health and safety;
• Compliance with technical requirements;
• Cost effectiveness and relative cost/benefit;
• Consistency with regional planning;
• Project sustainability;
• Consistency with the Rocky Flats Refuge Comprehensive Conservation Plan (CCP);
• Have a clear ecological or geographical nexus to Rocky Flats; and

•

Matching funds (at a minimum, a proposal had to have or demonstrate the ability to obtain
matching funds equaling at least 25 percent of the total project cost).

Proposals for the use of NRD funds could address restoration, rehabilitation, replacement, or
acquisition/future preservation of natural resources. However, projects that include the creation or
enhancement of trails or paths that facilitate access for humans, pets, or horses were not considered. In
order to maximize beneficial use of the NRD funds, the Trustee Council favored those project proposals
for which the proposing entity arranged the maximum matching funds from other funding sources.
In July 2008, the Trustee Council issued a Request for Proposals (RFP) for restoration-related projects. A
public meeting was held in August to explain the RFP process and sketch plans for seven proposals were
presented in September. Five projects were eventually selected for funding (one later withdrew). These
projects included acquisition of additional mineral rights, acquisition of property for open space
preservation east of Rocky Flats, seed collecting and coordination of weed control efforts among
properties adjacent to Rocky Flats, and a project for collecting and propagating native seeds (See
PROJECT SUMMARIES below). NRD funding for these projects totaled $1,469,290.
A second RFP was issued to fund projects with the remaining $3 million. On December 31, 2012, a
multifaceted deal involving local, state, and federal government entities was concluded (see Rocky Flats
National Wildlife Protection Initiative under PROJECT SUMMARIES).
Besides meeting the overall goal of enhancing the natural resources in the vicinity of Rocky Flats, the
NRD-funded projects realized some other less tangible benefits. Public awareness of the Refuge and its
potential was greatly increased. Some projects actually brought volunteers onto the Refuge to collect
seed. Local governments put aside long-standing differences to join forces toward common goals.
Governments which contributed to the NRD process by submitting proposals and/or contributing money
or resources include Boulder County, Jefferson County, City and County of Broomfield, Arvada, Boulder,
Superior, and Westminster.
CURRENT STATUS (2018)
All Rocky Flats NRD contracted projects approved by the Trustees were finished by the end of 2017 and
all other contractual obligations (invoicing, reporting) have been completed. The total amount disbursed
from the fund was $10,494,610. The total value of projects, including matching funds, equaled
$26,282,579, which represents a 150% return.
PROJECT SUMMARIES
Jefferson County Nature Association (JCNA)
JCNA proposed a two-part project to control weeds and to collect native seed. Since the weed control
efforts at the Rocky Flats Site are partially dependent on the efforts of adjacent landowners and lessees,
the project included a seminar on noxious weeds requirements and weed control measures on March 5,
2010 at the Broomfield Public Library. The seminar was free and very well attended. JCNA also annually

contacted 18 landowners in the vicinity of Rocky Flats to discuss and observe their weed control efforts.
Each property was rated on their efforts and on the results.
The other part of JCNA’s project was collecting native seeds representative of the rare native xeric tall
grass prairie ecosystem that exists on and around Rocky Flats. JCNA organized several weed collecting
events each year, taking timely advantage of the seasonally ripe varieties of grasses and forbs. Each
event began with a lecture to the volunteer corps on local ecology and on the seeds they could expect to
see that day. The participants were individual volunteers and came from several organizations including
high school National Honor Societies, Colorado School of Mines American Nuclear Society, the Colorado
Native Plant Society, Cub Scouts and Boy Scouts, etc. An added advantage of using volunteers was that it
afforded a number of the public the opportunity to learn about the Site and to actually set foot on the
Refuge.
Collected seed was delivered to DOE’s consulting ecologist, Jody Nelson, who applied it in patches in the
Central Operable Unit. DOE received a total of 129 pounds of raw forb seed and 158 pounds of raw grass
seed over the seven-year period. Annual amounts varied according to yearly variations in weather and
the number of events that could be held.
Boulder County Parks and Open Space
Similar to the JCNA project, the Boulder project trained volunteers to collect native seeds of plants that
form part of the xeric tall grass prairie ecosystem and Preble’s meadow jumping mouse habitat in the
Rocky Flats area. The project then provided the collected seed to increase farms located in New Mexico,
Oregon, and Colorado. Propagated seed was available for use at Rocky Flats and elsewhere along the
Front Range.
During the first five years of the seven-year contract, the project collected about 638 pounds of seed.
The project utilized 7,710 hour donated by 1,135 volunteers over that period. During the last four years,
3,832 pounds of seed was propagated at seed increase fields.
City of Westminster
This project acquired a 26-acre parcel that is surrounded on three sides by the Westminster open space;
on the fourth side, 100th Avenue separates it from Standley Lake Regional Park. NRD funds provided a
quarter of the selling price. Approximately 3.5 acres was retained by the existing owner, Sisters of the
New Covenant.
The project benefits natural resources similar to those injured at Rocky Flats by preventing development
of currently undeveloped property, enhancing ecological connectivity, and maintaining a wildlife
corridor between the Rocky Flats Refuge, Westminster open space, and Standley Lake Regional Park.
The parcel was grazed historically and was largely covered with non-native species and weeds. It also
contains a prairie dog colony. Restoration efforts include removing debris (including concrete pads),
weed management (targeted spraying), soil amendments, seeding, and monitoring of noxious weeds
and prairie dogs.
Lafarge West leases in Sections 4 and 9

On May 31, 2011, Lafarge West, Inc. submitted a proposal to relinquish its mineral interests and mining
leases on sections 3, 4 and 9, T2S, R70W (Spicer and McKay leases) for $3.316 million. This submission
included a proposal for the local governments to buy out Lafarge’s lease on Section 16. The State
Trustees authorized this purchase on July 19, 2011. This funding was used to leverage contributions of
more than $10 million from local city and county governments to purchase the mineral rights underlying
Parcels B and D-2 on the site. This expenditure was conditioned on an independent review
demonstrating that the purchase price for each lease does not exceed the value of the lease. The
review, plus additional evaluation, supported the conclusion that the negotiated (discounted) price for
the leases would not exceed their value. The deal also included the purchase of the lands and minerals
of the adjacent Section 16 State Land Board property and extinguishing the associated mining lease.
Jefferson County, as a part of the right-of-way acquisition for the Jefferson Parkway, acquired the
mineral rights under Section 9. Numerous legal instruments (mining lease assignment, warranty deed,
lease surrender, quitclaim deed, etc.) were recorded in order to protect approximately 730 acres of
federal land from being strip mined and allow this land to be transferred to the USFWS. In addition,
Lafarge agreed to reclaim previously mined areas to conditions satisfactory to the USFWS.
The CDPHE contract with Lafarge went into effect on December 29, 2011. The terms called for Lafarge to
be paid $2,250,000 upon Lafarge surrendering the McKay Lease by December 31, 2012. Surrendering
the lease was contingent on several conditions of a very complicated and multi-party deal occurring.
These conditions were further complicated by a lawsuit by the cities of Golden and Superior, et al
against the USFWS (the Colorado NRD Trustees entered as intervenors). On December 21, a federal
judge ruled against that lawsuit. After plaintiffs appealed, a 10th Circuit Court of Appeals panel
temporarily blocked the deal. On December 26th, the 10th Circuit Court of Appeals lifted the injunction,
allowing the deal to be completed by the December 31st deadline.
Rocky Flats National Wildlife Refuge Protection Initiative (Jefferson County, Boulder County, Boulder,
Arvada, et al)
The most leveraged and highest value Rocky Flats NRD-funded project concluded on December 31, 2012
when escrow closed on the purchase of the lands and minerals of Section 16 State Land Board (SLB)
property and the associated mining lease was extinguished. That event triggered the several other
transactions in a very complicated deal to fall into place. As was envisioned in the Rocky Flats NRD
provisions in the 2006 Defense Authorization Act, the Rocky Flats NRD Trustees had now protected all
critical upland prairie habitat and expanded the Rocky Flats National Wildlife Refuge by 617 acres
(representing an approximately ten percent increase in overall size).
Multiple proposals to protect Section 16 were received in response to RFPs issued on Jul 29, 2008 and
on March 9, 2010. The Trustee Council supported the concept of these proposals, but could not
recommend them to the Trustees since they did not offer permanent protection, did not protect the
entire section, and did not resolve all the complicated issues related to acquiring the underlying mineral
rights. Among the issues was the statutory restriction applicable to the State Land Board requiring that
an acquisition of mineral rights be conducted only through an exchange of those rights for mineral rights
held by a federal agency.

This project preserved the entire section: 617 acres through fee simple acquisition to be transferred to
the USFWS directly from the SLB and 23 acres by conservation easement, with the surface ownership to
be retained by the SLB for the purposes of oil and gas operations by SLB’s oil and gas lessee. This
acquisition also provides wildlife migration corridors and permanent protection for biological resources,
including wildlife living in wetland, riparian, and prairie habitats, and surface water and groundwater
recharge. Biological resources protected include the federally-listed threatened Preble’s meadow
jumping mouse, the rare fork-tipped three awn, rare xeric tallgrass prairie, riparian vegetation, and
numerous other native species including elk and deer.
The project originated as a joint proposal from Jefferson County, Boulder County, and the City of
Boulder, which partnered with Lafarge West and others to finance a multi-sourced deal. Besides the
proposing governments, contributors included the remaining NRD funds ($2,747,000), City of Arvada,
Jefferson Parkway Public Highway Authority, US Department of Interior, Colorado Species Conservation
Trust Fund, and the National Fish and Wildlife Foundation. The USFWS’s issuance of an Environmental
Assessment for this project was the subject of litigation which was dismissed by the US District Court.

SUMMARY OF NRD PROJECT PROPOSALS
Proposed Project
Research legal and
policy issues for Sec. 16
Preservation of 211
acres of Sec. 16
Preservation of Sec. 16
(easement)
Wildlife mitigation
corridor
Open space acquisition
(Gr. Western parcels)
Open space acquisition
(Level 3 property)
Acquire Spicer mineral
rights under NWTC
Open space acquisition
and restoration
Weed control; native
seed collection
Seed collection and
propagation
Protect portion of
Section 16
Preserve 116 acres in
Section 16
Preserve 106 acres of
Section 16
Relinquish mineral
rights and leases in
Sections 4, 9, and 16
Protect all of Section
16
Wildlife crossing data
collection
Native seed
germination testing
Sec. 16 mineral rights +
mining leases
acquisition

Submitted by

RFP date

Enviro-Support, Inc.

July 29, 2008

Boulder County, City of
Boulder. Superior
City/County of
Broomfield
City/County of
Broomfield
City/County of
Broomfield

July 29, 2008
July 29, 2008
July 29, 2008
July 29, 2008

Result
Withdrawn; does not meet
screening criteria
Withdrawn; could not provide
permanent protection
Withdrawn to support another
Sec. 16 proposal
Not funded; too expensive
Withdrawn; landowner could not
agree to reasonable price
Withdrawn; landowner could not
agree to reasonable price

Superior

July 29, 2008

Trust for Public Lands

July 29, 2008

Approved for funding

Westminster

July 29, 2008

Approved for funding

July 29, 2008

Approved for funding

July 29, 2008

Approved for funding

Jefferson County
Nature Association
Boulder County /
City of Boulder
Trust for Public Lands
(for local governments)
Jefferson Parkway
Public Highway Author.

March 9, 2010
March 9, 2010

Jefferson County

March 9, 2010

Lafarge West, Inc.

November 10,
2010

Trust for Public Lands
(for local governments)
Enviro-Support, Inc.
Jefferson County
Nature Association
Jefferson County;
Boulder County; City of
Boulder; et al

November 10,
2010
November 10,
2010
November 10,
2010
November 10,
2010

Combined with other Section 16
proponents
Combined with other Section 16
proponents
Combined with other Section 16
proponents
Approved for funding
Withdrawn to allow discussions
among local gov’ts. to progress
Not approved (funded by Lafarge)
Not approved
Approved for funding

ROCKY FLATS NRD PROJECT STATUS
Project

Contract
Awarded to

Eberharder Mineral
Rights Acquisition
(Parcel C)1

NRD funding3
$2,504,974

Spicer I Mineral
Rights Acquisition
(Parcels A1+A2)

$3,003,343

Matching
funds

Total project
value4
None

None

$2,504,974

$3,003,343

Spicer II Mineral
Rights Acquisition
(Parcel D1 +
NWTC)

Trust for Public
Lands

Weed Control /
Seed Collection

Jefferson
County
Nature
Association

$181,290

$130,200

$311,490

Native Seed
Propagation

Boulder
County Parks
& Open Space

$138,596

$250,676

$389,272

Open Space
Acquisition and
Restoration

City of
Westminster

$400,000
for property;
$74,250
for restoration

$1,200,000

$1,674,250

Spicer Lease in
Sections 3 and 4;
McKay Lease
(Parcels B and D-2
in Sec. 9)

Lafarge West

$3,000,000
($750,000
for Spicer and
$2,250,000
for McKay)

Sec. 16 Mining
Lease + Surface
Rights2

Jefferson
County

$650,000

$542,157

$650,000

$2,800,000
(McKay Minerals)

$10,757,093

$1,300,000

$5,800,000

$11,299,250

Status
(July 2018)
Mineral rights on 160
acres acquired in
2007.
Mineral rights on 323
acres acquired in
2007.
Mineral rights on 314
acres acquired in
2009.
2nd contract added 2
years to original 5-year
contract; completed on
6/30/2014.
Contract signed
November 2010;
2nd contract extended
thru end of 2017.
26-acre property
acquired 2009;
contract amended
5/13/13; completed on
8/31/16.
Spicer Lease acquired
Jan 2011; McKay
leases acquired as
part of Section 16 land
exchange on 12/31/12
Acquired as part of
Section 16 land
exchange escrow on
12/31/12

1
Parcels A-1, A-2, B and C are the 4 “essential mineral rights” parcels identified for acquisition in the Rocky Flats
Refuge legislation
2
$375,000 awarded as 25% cost share of $1.5 M price for Lafarge lease (that lease had previously been acquired by
Jefferson and Boulder counties in December 2011 pursuant to their option contract with Lafarge); remaining
$167,157 contributed toward price of acquiring surface rights to Section 16.
3
Total disbursed = $10,494,610.
4
Total value of projects = $26,282,579.

